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A Call to Action Against Canadian Corporate Bullying
In Defense of Peoples’ Self-Determination and Our Collective Future

Introduction

This primer is a call to action in Canada against a powerful legal tool that Canadian investors

frequently use to strong-arm governments.

Known as Investor State Dispute Settlement, or ISDS, this secretive system of corporate courts
was dreamt up by and for transnational investors. It was designed to give foreign investors,
including transnational companies large and small, stability for their investments beyond the
reach of national laws and politics, especially in the Global South.

It has become a powerful mechanism that discourages governments from taking climate
action, implementing environmental protections, respecting Indigenous self-determination,
renegotiating contracts in the public interest, or bringing privatized activities back into the public

realm. As a result, its colonialist and extractivist roots should come as no surprise.

Access to ISDS is found in many free trade agreements and bilateral investment treaties, as well
as some national laws and contracts. It enables investors to sue governments for millions and
even billions of dollars over decisions that they believe affect the value of their investments and
future profits. Investors may bring claims even when their investments negatively impact people

and the environment or their permits are rife with irregularities.

The costs to public decision making are perhaps even greater than the economic implications of
being sued.

Why is this important today? A Colonialist Tool
in Times of the ‘Donroe Doctrine’

ISDS is the brainchild of extractive and financial sector executives concerned about how
Communism, decolonization and economic nationalism after the Second World War could
threaten their ability to profit from natural resources, especially in the Global South. A lawyer
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for Royal Dutch Shell, Harley Shawcross, and a German banker with prior Nazi connections,
Hermann Josef Abs, took some of the first steps toward an international investor protection
system that would be free from the winds of change influencing public decision making that they

saw threatening their interests.'

The concept they developed and promoted in the 1960s with a lobby group of extractive firms
and big banks? did not take off immediately. But through the 1980s and 1990s, the World Bank
and the United Nations Conference on Trade and Investment (UNCTAD) helped ensure that
over 2,500 free trade agreements and bilateral investment treaties today include ISDS. ISDS now
is very similar to the colonialist concept these executives drew up decades ago.

In Latin America, ISDS has long given rise to controversy. Ecuador and Bolivia made the
most substantial retreat from the investor protection system based on articles incorporated into
their 2008 and 2009 constitutions, respectively. Between 2013 and 2014, Ecuador undertook
a landmark citizens’ commission to review all of its treaty commitments, which resulted in
the decision to renounce the country’s bilateral investment treaties (BITs) in 2017. Bolivia also
renounced its BITs and passed an investment law giving preference to national level and contract-
based arbitration.?

These efforts are now under attack.

ISDS and the rise of the ultra-right across the Americas

The sharp right-wing political turn throughout much of the western hemisphere has set the stage
for a recharged corporate assault. Geopolitical disputes for control of mineral wealth and the rise
of big tech and military spending are poised to have devastating effects on workers, communities
and the climate.

This is taking place through overt U.S. imperialist threats and interventions using military and
economic aggression. The overnight military invasion and abduction of Venezuela’s President
and First Lady, overt U.S. electoral meddling in Honduras, and economic war and threats of
invasion in Cuba are a few notable examples.

At the same time, legal reforms and incentives are being rolled out from Canada to Argentina to

attract investors. In some cases, these reforms expand investor access to protections like ISDS or
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seek to reinstitute access to ISDS where states have taken steps to withdraw from the system. In
tandem, governments are introducing enhanced measures for social control and repression of

peaceful protest.

Canadian companies are among the foreign investors jostling to benefit from this new context.
ISDS is a way of locking in their investments in case of community resistance or efforts to repeal

regressive reforms.

The Canadian government is also actively working to shore up investor protections, including
collaboration with corrupt and repressive regimes. Over a decade ago, it passed free trade
agreements that included ISDS after the 2009 military-backed coup in Honduras and during
escalation of the internal armed conflict in Colombia under the neoliberal government of Alvaro
Uribe. Recently, in July 2026, Canada signed a free trade agreement with Daniel Noboa’s far-
right government in Ecuador, despite constitutional protections against the use of ISDS and

clear opposition from Indigenous peoples and civil society organizations.

In Ecuador, the government of Daniel Noboa has been making efforts to undo the effect of
Article 422 of the Constitution to force through new Free Trade Agreements with the United
Arab Emirates and Canada that would give investors from both countries recourse to bring ISDS
claims. Canadian authorities have opportunistically sided with Noboa, while Ecuadorians have

resisted massively.*

AL
SIGNING FREE TRADE m

OF THE AGREEMENT

'?"u :

MiningWatch Canada’s translation and adaption of @ecuadornotic social media post

In Bolivia, under the current president, Rodrigo Paz, the government tried to pass a decree in
late 2025 for a special incentives regime for large-scale investors that included some recourse
to ISDS. But social opposition led to changes in the proposal, including the removal of the
controversial ISDS clauses.’

A Call to Action Against Canadian Corporate Bullying 3




In Argentina and Venezuela, Canada already has bilateral investment agreements with access
to ISDS. Nonetheless, access to ISDS in these countries has been expanding along with other
new measures that are attracting Canadian investors. A key pillar in President Javier Milei’s
economic plan for Argentina is the Incentives Regime for Large-Scale Investments (RIGI in
Spanish). This regime extends access to ISDS to national investors for the first time, as well as
foreign investors accepted into RIGI.® It also offers special tax, customs and legal benefits for a
period of 30 years to investments from diverse sectors over US$200 million dollars. As of May
2026, 30 of 36 projects come from mining and fossil fuels industries, including five Canadian
mining investors.’

Also, following the U.S. military invasion of Venezuela at the start of 2026, a new mining law
was passed to restart private investment in the sector that allows disputes to be settled through

international arbitration.®? Canadian investors have already been expressing interest.’

Meanwhile, the Canadian government is retreating from the few steps it had taken in favour of
corporate accountability. The shuttering of Canada’s Ombudsperson for Responsible Enterprise
(CORE) announced in June 2026 stands out.!°

The resulting asymmetry is stark. Canadian investors have highly enforceable international
agreements with which to protect their interests, while Indigenous peoples, affected communities
and workers do not.

What we can learn from the case studies

Globally, ISDS has become big business and claims are on the rise with over 1,400 filed as of
today. As evidence of the colonialist nature of this system, in 62% of cases, the states being sued
are located in the Global South. Investors from Global North countries are claimants 81% of the
time.!! With regard to ISDS claims from extractive sectors, investors from just five Global North
countries, including Canada, brought 69% of ISDS claims between 1995-2021.'2 Roughly a third
of claims (419) have been brought against Latin American governments, a third of which (154)
have been brought by investors in the extractive and energy supply sectors.!?

Consistent with global trends, Canadian investors largely bring claims against governments in
the Global South,!* roughly half against governments in Latin America.
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To date, Latin American governments have been ordered to pay investors a total of US$36.6
billion dollars based on known arbitral decisions and settlements. This is equivalent to the entire
public debt service from 2025 to 2030 of Bolivia, Ecuador, El Salvador, Guatemala, Honduras
and Paraguay combined.'

Canadian investors have been awarded at least US$3.1 billion dollars and known outstanding
claims against Latin American governments total $31.8 billion dollars (see Appendix I for table
of claims).!s Given that the amounts companies claim are not public in every case, the actual
total could be considerably higher.

The eight case studies that follow reflect the predominance of ISDS claims from the Canadian
mining sector. Of 45 Canadian ISDS suits brought against Latin American governments to
date, 64% (29 claims) are from mining investors.!” The mining cases underscore how Canadian
investors often sue over measures to protect water, land and people’s self-determination that
have been hard won through community-led and grassroots struggles. Case study #5 highlights
the threat of ISDS to measures to protect the public interest in sectors such as energy and
transportation.

Case study #7 is another mining case that underscores Canada’s own vulnerability to ISDS

claims, often over environmental protections and natural resource management decisions.

A call to action

The final section of this primer concludes with a call to action in Canada in concert with the
growing global movement against ISDS, given the serious obstacle that this investor protection
mechanism poses to climate and environmental justice, Indigenous sovereignty, corporate

accountability, and efforts to defend the public interest.

This includes steps the Canadian government must take to put people and planet before profits.
Finally, case study #8 draws lessons from the prior experience of Canadian allies working in

solidarity with Latin American partners to fight an ISDS suit.
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Case Study #1: Getting the upper hand over
small-scale miners in Colombia

“To our surprise, the criminal organization they claim is preventing them from
operating their mining concession is me and my colleagues. ... We are people
born and raised in our municipality who have distinguished ourselves through
community service and social work — I, as head of the fire department ... and at
the mine that I inherited from my father.”

— Edwin Castafieda, member of the El Cogote Association, former chief of the
Segovia firefighters'® and current mayor of Segovia, Antioquia

Small-scale gold miners across Colombia, like the El Cogote Association in Segovia and
Remedios, Antioquia, have struggled for years to formalize their mineral rights. In areas like this,
small-scale miners have been disadvantaged particularly since a 2001 Canadian-backed mining
law went into effect. They have also been hard hit by the internal armed conflict.

Following the mining law’s passage, foreign companies gained mining titles in some of the same
areas where small scale miners were already active. But small-scale miners faced great difficulty

to formalize their operations, as the law required, leading to their criminalization.

In 2016, members of El Cogote took legal action to try to formalize their mineral rights in
Segovia. A dialogue process was also established to try to resolve differences over contractual
terms with the company that had gained titles in the area,'® Canadian firm Gran Colombia
Gold. But no resolution was found and in 2017, the miners led a 42-day general strike.?’

During the strike, anti-riot police deployed snipers,?! took control of a hospital, attacked schools
and tear gassed people in their homes.?> Three people died and more than 50 were injured.?
Hundreds more were affected. The company also led a public campaign to discredit the strike
leaders and small-scale miners.

Despite the company’s already tremendous economic, political, legal and coercive advantage
over the small-scale miners, in 2018 it brought an ISDS claim against Colombia for up to US$700
million dollars under the Canadian Colombia Free Trade Agreement. It argued that Colombia
had not done enough to protect its investment in Segovia and Remedios, as well as in Marmato,
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another historic small-scale mining town in the neighbouring department of Caldas where
conflict has also arisen over the company’s plans. The company stated that its mining titles were
“plagued by illegal miners,”?* specifically pointing the finger at E1 Cogote as emblematic of its
problems.?

“The [criminalization] case was fabricated to take it to arbitration to say: ‘Either clear my title or
pay me,”” says Edwin Castafeda, a strike leader. A year later, he and four others faced trumped
up criminal charges.? They were eventually absolved, in August 2025.7

Aris Mining acquired Gran Colombia Gold in 2022 and used the ISDS claim to open settlement
negotiations with the state. Reaching settlement agreements is another way that corporations

win through arbitration.

In November 2025, Aris Mining and the Colombian National Agency for the Legal Defense of
the State (ANDJE) announced a ten-year agreement. According to a company press release, the
agreement, which has not been made public, includes plans for the formalization of some small-
scale miners in Marmato with no mention of Segovia and Remedios, as well as collaboration
with the National Police and Ministry of Defense to “protect the Company’s operations and
workforce”.? It is unclear what guarantees, if any, this offers for the rights, safety and wellbeing
of affected communities and small-scale miners, particularly should they disagree with the

company’s terms.

Case Study #2: Undermining water and ecosystem
protections in Colombia

“We simply cannot allow any kind of mining project — whether above or below
the boundary line they’ve drawn [around the paramo]. We consider any large-scale
mining project unfeasible, especially since it would be located above our aqueduct
intake points.”?

- Mayerly Lopez, on behalf of the Committee in Defense of Water and the Santurban

Paramo
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Santurban paramo; Credit: Committee for the Defense of Water and the Santurbin Paramo

The Committee in Defense of Water and the Santurban Paramo is a broad coalition of some 40
union, environmental, student and human rights groups in the metropolitan area of Bucaramanga,
Colombia. For over fifteen years, the Committee has stood in staunch opposition to large-scale
mining in the fragile high-altitude moorland, known as paramo. The paramo regulates water
supplies for over two million people downstream. It is essential for carbon sequestration and
therefore plays an important role in climate change mitigation.*

The Committee’s struggle began around 2010 when Canadian junior mining company, Eco
Oro Minerals, presented an environmental permit application for its Angostura gold project in
the paramo. The company’s application for an open-pit project failed, but it hoped to submit an
underground plan. This, however, was halted by a Constitutional Court decision in 2016 which
upheld protections in the constitution to keep mining out of the paramo.

In response, Eco Oro Minerals brought an approximately US$700 million dollar ISDS claim
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against Colombia that year under the Canada Colombia Free Trade Agreement. As a junior
mining company with no operating mine and no other exploration project anywhere, Eco Oro

relied on third-party financing in order to bring its claim.

The arbitration initially ruled on the merits in the company’s favour. But its later 2024 decision
regarding the award found that the company had failed to demonstrate what potential economic
loss it incurred in light of the prohibition of mining in the paramo and that the government did
not owe them anything. The company is trying to annul this final decision. Even so, the process

cost the state over US$6 million in legal and arbitration fees.?!

The first ruling in this
case points to the broad
discretion of arbitration
panels. Published in
2021, this decision
went well beyond the
scope of the free trade
agreement. It ignored
language in the
preamble to protect the
state’s right to regulate
in the public interest,
including to protect the

environment and public
March for the Santurbdn paramo, “Our gold is water”; health, and the
Credit: Committee for the Defense of Water and the Santurban Paramo environmental  policy
carveout in the investment chapter. Despite this, the tribunal concluded that Colombia had
violated the company’s right to “fair and equitable treatment”, deciding that delays and differences
among government ministries over demarcation of the Santurban paramo had frustrated Eco

Oro’s expectations.

Two other Canadian mining corporations, Montauk Metals (formerly Galway Gold) and
Red Eagle Exploration, which hold mineral titles in the same ecologically sensitive area, also
unsuccessfully brought ISDS claims based on similar arguments to those that Eco Oro used.
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Importantly, just below the line used to demarcate the paramo, Canadian company Aris Mining
owns the Soto Norte gold and copper project. The Committee is deeply concerned with the
impact this mine could have on the paramo and interconnected ecosystems and its members are

currently facing a defamation campaign that puts them at serious risk of violence.*®

Having faced three ISDS suits for protecting the paramo, former Colombian environmental
authorities have expressed fear of attracting more ISDS claims.** Indeed, the Committee is
worried that their fight to achieve permanent protective status of the entire watershed serving
Bucaramanga and surrounding communities could spark a future ISDS suit from Aris Mining,
which already has experience wielding this powerful tool (see Case Study #1). Their struggle and
their safety is increasingly being threatened as a far-right government takes power in Colombia.

Case Study #3: Corporate blackmail against the Panamanian people

“Resuming operations at the mine in Donoso violates the Court’s ruling, the
mining moratorium law and the people’s will. Any mechanism to facilitate
operations at the Copper Panama mine would disregard the rights that the court
ruling protects, such as the right to public participation in environmental decision-
making processes, to a healthy environment, the rights of children and vulnerable
communities, and of nature.”3

— Panama Worth More Without Mining Movement

On October 20, 2023, when former Panamanian President Laurentino Cortizo signed a new
contract into law with Canadian company First Quantum for the Copper Panama project,* he
sparked the largest popular uprising in the country since the military dictatorship of President
Manuel Noriega and the 1989 U.S. invasion.?’

Discontent had been brewing over the mine for well over a decade. A 2011 survey found over
67% of Panamanians opposed mining,® up to 74% as of early 2026.%° In 2017, the company’s
original contract was declared unconstitutional. The Ministry of Environment had also found

over 200 environmental infractions since the mine began construction in 2012.%

The state and company responded aggressively to the forty-day uprising that followed the
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contract’s approval. There were more than 1,500 arbitrary arrests, hundreds injured, four killed,
and twenty four criminalized. Also, the company reportedly contributed to an “environment

of hostility against anti-mining protestors and opponents, using hate speech riddled with false

accusations.”4!

The protests led the
legislature, ~ which  had
approved the mining contract
just days earlier, to enact a
mining moratorium on all
new, pending or expired
applications for mining
concessions. This took place
through Law 407 on
November 3, 2023. At that
time, there were 15 mining

concessions and 103 new

4 applications. Today, there
Protest, No to Mining; Credit: Centre for Environmental Advocacy (CIAM
Panama)

are three, including Copper

Panama.

On November 28, 2023, the Court ruled that the new contract for the Copper Panama mine was
unconstitutional, violating 25 articles of the national constitution.

First Quantum Minerals, which claims to have invested US$10 billion in the project,*? and its
investors, immediately turned to ISDS to sue the Panamanian government. Currently, First
Quantum has a US$20 billion claim and Franco-Nevada, another Canadian firm associated
with the project, has a US$5 billion dollar claim. Both were filed under the Canada Panama Free
Trade Agreement.

Twenty-five billion U.S. dollars is equivalent to around 70% of the Panamanian government’s
entire budget for 2026. This is roughly seven times the Ministry of Health’s budget or more than
5 times the budget for the Ministry of Education.*

These tremendous ISDS claims gave the companies leverage to reopen talks with the current
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government of President José Raul Mulino on the condition that they suspend their suits.

Suspended suits can be easily reactivated, meaning that the $25 billion threat still hangs over

Panamanians.

L \ alcy / "

xS 7

anama City, late 2023; Credit: Ecological Voices Collective (COVEC)

S
S
3
o

Since talks began, the government launched a controversial mine audit, which excluded
meaningful review of important environmental commitments of the mine and almost completely
precluded any independent technical analysis on part of the external auditor.* The audit
concluded in June 2026 and the President has now convened an inter-institutional committee

from three government ministries to consult with experts and determine the mine’s future.*

Should such talks under cover of ISDS contribute to the mine’s restart, they risk further social
upheaval and environmental destruction.* Alternatively, Panamanian people may end up paying

incredible sums to investors for a project that has been unconstitutional from the start.
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Case Study #4: Regulatory chill and Indigenous rights in Guatemala

“Even if they offered us 50% or 70% share in the operations, the answer is no,

we don’t want any mining company in our territory. We simply want them to go

away.”¥

— Marisol Guerra, President of the Xinka Parliament’s Women’s Commission

speaking to Northern Miner

Nearly seven years into a court-ordered consultation process, the Xinka People of Guatemala

announced their decision to refuse consent for the restart of the Escobal mine*® owned

by Vancouver-based Pan American Silver. More than a year later, the company has yet to

acknowledge their decision and Canadian authorities have said they hope the Xinka will reach a

“mutually beneficial” agreement with the company,* presuming the mine’s restart.

Members of the Xinka Parliament of Guatemala announce
their decision to deny consent for the restart of Pan American
Silver’s Escobal mine, May 8, 2025; Credit: Earthworks

However, according to international
standards for obtaining Indigenous
consent, reiterated in the Constitutional
Court decision to suspend the mine
and order the consultation, the
Guatemalan  government  should
accept the Xinka People’s decision to
permanently close the mine.®® To
prevent this from happening, the
company or even representatives from
the Canadian Embassy could be using
the threat of ISDS to sway Guatemalan
officials.”!

Since the signing of Guatemala’s 1996 Peace Accords, Indigenous peoples have fought to

exercise and have their self-determination respected amid an increase in large-scale mining and

energy projects on or near their territories. The threat of investors filing ISDS claims against the

Guatemalan government exacerbates this struggle.
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In 2010, in relation to another Canadian owned mine, Goldcorp’s controversial Marlin mine
located in the department of San Marcos, the Inter-American Commission on Human Rights
(TACHR) granted precautionary measures in favor of 18 Mayan Indigenous communities and
ordered the Guatemalan government to suspend the mine. It also ordered measures to guarantee
the life and well-being of the communities, including to address water contamination and health

harms.*?

Marlin mine pit, San Miguel Ixtahuacin, Guatemala, photo taken August 2014; Credit: Jen Moore

The Guatemalan government agreed to suspend operations pending results of an administrative
proceeding, but never did. Rather, as indicated in internal documents obtained through an Access
to Information request,> fear of a potential ISDS claim was one reason cited to refrain from
suspending the mine. This is an example of ‘regulatory chill’ from ISDS whereby a government
revokes, modifies or refrains from taking particular policy decisions for fear of an ISDS claim —

in this case, from a Canadian mining company.

Similarly, in the case of the Escobal mine, before the Constitutional Court issued its decision, the
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potential for an ISDS claim emerged. Don Wallace Jr., a Georgetown University Law Professor,
submitted an Amicus Curiae to the court to remind Guatemala of its investor obligations under
the terms of the Central America Dominican Republic Free Trade Agreement (CAFTA-DR).
He stated that CAFTA-DR would enable then mine owner, Tahoe Resources, to sue Guatemala.
“Governments can be held responsible for the decisions of their courts,” he wrote.>*

He urged the court to allow the company to “continue operations during the consultation with
Indigenous peoples,”> estimating that the projected investment in the Escobal project was
US$1.7 billion. Presumably, Tahoe could bring an ISDS claim for at least that same amount.
Fortunately, the Constitutional Court was not swayed by this opinion.

In the case of Vancouver-based Pan American Silver, if the Guatemalan government decides to
respect the self-determination of the Xinka people and definitively close the Escobal mine, the
company could also sue. Although Canada does not have an investment treaty with Guatemala,
Pan American holds the Escobal project through a subsidiary in the Netherlands and therefore
could access the ISDS mechanism though that country’s bilateral investment treaty with
Guatemala.>

Case Study #5: Pushing the High Cost of Privatized Services Higher

“The transmission lines pass over the communities, but they are thinking about big
industry, not about the people... about profits for them, not for us.”>’
— German Chirinos, Southern Social Environmental Movement for Life (MASSVida)

During the narcodictatorship in Honduras that followed the 2009 military-backed coup,
transnational corporations, such as Brookfield’s X-Elio, benefited from a corrupt process of
contract approvals and exorbitant incentives to attract investment in renewable energy. In January
2014, during a single nighttime session that came to be known as the “legislative diarrhea”,
Congress approved at least 23 solar parks. This was done without competitive bidding, handing
contracts largely to newly created private companies for twenty years with electricity prices set
above regional averages.*®

The National Electrical Energy Company (ENEE for short in Spanish) became a compulsory
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purchaser of energy at exorbitant prices, through long-term contracts that guaranteed
extraordinary profits for investors while raising costs for public coffers and the electricity bills
of the Honduran people. Hondurans were paying some of the highest rates in Central America.

In southern Honduras, where the privately-owned solar parks are concentrated, more than 10
percent of the population still lacks access to electricity and power outages are constant. X-Elio
installed its 35 megawatt Marcovia Solar plant in the department of Choluteca in 2015.

When the government of President Xiomara Castro passed reforms in 2022 to rescue the

state electricity company by addressing some of the worst excesses in these contracts, X-Elio
and others brought over a billion dollars in ISDS claims against the Honduran government.
As of 2019, Canada’s Brookfield had a 50% stake in X-Elio, and has fully owned the Madrid-
based company since 2023.% It filed its US$65 million ISDS claim in 2024 under the Bilateral
Investment Treaty between Honduras and Spain.

This is one of five ISDS suits proceeding against Honduras in reaction to the 2022 energy reforms
for a total of US$1.2 billion. This exceeds the estimated savings that the Castro administration
had expected to obtain from contract renegotiations. Now, the far-right administration of Nasry
Asfura has promised to radically deepen privatization in the energy sector.
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In Colombia, Brookfield became the second largest power generator in 2016 when it acquired
state-owned ISAGEN with six hydropower plants.®’ In early 2025, Brookfield threatened to
bring an ISDS claim when the government of Gustavo Petro announced proposed reforms to
try to stabilize electricity prices during water shortages. Colombia has faced the risk of serious
energy shortages and rising costs as a result of the climate crisis and from the El Nifio effect.%

The reforms would have “limited the amount of energy hydropower producers can sell on the
wholesale market.”®? In a January 2025 letter to the Minister of Commerce, Brookfield Legal
Counsel stated that the proposed measure would “cause a substantial loss in the value of its
investment” and “violate the guarantee of economic freedom for energy producers.”®® Under
threat of possible arbitration and criticism as to whether the measure would have the desired
outcome, it was shelved.®

Meanwhile, the Centre for International Corporate Tax Accountability and Research observes
that profits in ISAGEN rose 54% and dividend distribution to shareholders by 183% from 2016
to 2023. They state that this is evidence of “a shift away from investment in energy infrastructure
and towards the payment of dividends.”® In other words, the company’s strategy principally
benefits shareholders, rather than the integrity of the hydropower facilities that Colombians rely
on for electricity. In the same report, they also find that Brookfield appears to be minimizing
payments in taxes to Colombia and to workers through debt payments to Brookfield subsidiaries
registered in Bermuda, a well-known tax haven.

“Tt’s robbery ... It’s the toll booth of corruption.”
— A driver upset over the reopening of toll booths along the Panamerican highway
south of Lima, Pert®

In Peru, the 30-year public-private partnership between the City of Lima and “Rutas de Lima”
to build and manage several sections of highway around Lima has been highly controversial
from the start.®’ The original contract, struck with Brazilian private engineering and construction
company, Odebrecht, during the municipal administration of 2011-2014, is plagued with
corruption allegations.®® Then, after Brookfield bought a 57% stake of the toll road project in
2016 from Odebrecht,* the introduction of toll booths immediately led to protests and discord
over the lack of alternative routes. Court rulings in 2024 and 2025 suspended toll booths for
infringing on people’s freedom of movement.
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After the Constitutional Court ordered the suspension of one of its toll booths north of Lima,
Brookfield brought an ISDS claim in March 2025 against Peru for US$2.7 billion dollars under
the terms of the Canada Peru Free Trade Agreement.”” The company argues that the suspension
is part of a “hostile campaign against the company” and “the City of Lima’s responsibility for
not building alternative routes.””! The claim is pending and at an early stage. In addition, there
have been three contract-based arbitration claims in this case related to corruption allegations
and toll increases. In two of these claims, rulings have gone against Peru for US$193 million.

One contract claim is still pending.”

People from Lima, however, have felt aggrieved from the start. Thousands-strong protests took
place after toll booths were put in place north of the city in 2017 and again in 2019. Reuters
reported: “Demonstrators, especially from poor neighbourhoods and civil society groups,
blocked the highway.””® They were upset at having to pay at least 5 soles (US$1.49) per vehicle.
The fee has risen since.

Tensions were evident during the 2023 campaign for Mayor of Lima, when Rafael Lopez Aliaga
promised to eliminate “abusive” highway fares.

In 2024, following legal actions, the Constitutional Court ruled the tolls to be a violation of
the right to the freedom of movement, finding that the existence of an adequate and accessible
alternative route is required by law in Peru before a toll route can be opened.” The court ordered

the suspension of a toll booth in the north of Lima, in the district of Puente Piedra.”

This decision was precedent-setting and soon led to a similar decision in October 2025 ordering

the suspension of two toll booths in the south of Lima.”

In September 2025, Rutas de Lima announced that it would withdraw and enter into a process
of liquidation.”” In January 2026, the company reportedly defaulted on interest payments it had
been making on the original loan of US$500 million used to build the project.”® One government
official has stated that Rutas de Lima never contributed any of its own capital to the project and
was making interest payments with funds raised through collection of tolls.”

Now, President Keiko Fujimori is proposing a new toll booth law, which would repeal the law
in force from 1965 that requires an alternative route to exist before tolls can be charged.® This

could remove an important legal defense that has served Lima drivers against the rising cost of
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living from privatized transportation services. Similarly, it is the Peruvian people who will pay
should the ISDS arbitration panel rule in Brookfield’s favour in the pending billion-dollar suit.

From NAFTA to the CPTPP, Mexico and Canada
cede sovereignty to corporate interests

The North American Free Trade Agreement (NAFTA) signed in 1994 was the first regional
trade agreement to include ISDS.® It has resulted in Mexico and Canada earning the unfortunate

status of being among the top 10 most-sued countries in the world.

Following NAFTA'’s renegotiation in 2020, now called the Canada-US-Mexico Agreement
(CUSMA), ISDS was removed between the two countries. Both countries, however, had already
ratified the Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP)
in 2018, which includes ISDS, leaving the door open for Canadian investors to sue Mexico
through this agreement (to date, Mexican investors have never sued Canada). Furthermore, with
twelve signatory countries, both countries are exposed to potential claims from a broad range
of investors. In fact, Mexico and Canada soon became the first countries to receive ISDS claims
under the CPTPP.

Similar to countries in Latin America, Canada is often sued by extractive industry firms over
environmental protection measures, threatening public decisions in favour of the climate, water,
biodiversity and Indigenous peoples’ rights. The next two case studies look at claims brought
against Mexico and Canada under the CPTPP related to social and environmental conflicts.

Case Study #6: Making people pay for defending Indigenous rights in Mexico

“We demand that no mining project ever again be imposed on our territory. We
say ‘OUTY!’ to toxic mining in Ixtacamaxtitlan. We reiterate that our right to
self-determination and consent MUST take precedence over corporate interests.
‘We demand that the harm Almaden Minerals Ltd. has caused in the municipality
of Ixtacamaxtitlan be remediated, and that the Indigenous communities — not
millionaire corporations — receive compensation.”?®

— Union of Ejidos and Communities in Defense of L.and, Water and Life, and allies
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For over ten years, Almaden Mineral’s Ixtaca gold and silver exploration project has faced
social opposition. In 2015, the Nahua Indigenous community of Tecoltemi initiated legal action
arguing that Mexico’s mining law is unconstitutional and violates the rights of Indigenous and
agrarian communities, and that Almaden’s mining concessions were granted without their prior
consultation and consent. In 2020, Mexico’s Secretary of the Environment (SEMARNAT)
denied the company an environmental license.? In 2022, the Supreme Court ruled in favor of
Tecoltemi.

Following the Supreme Court decision, the Secretary of Economy decided in February 2023
that it was not feasible to reissue the concessions, given that they are out of line with the Mining
Law and related norms.® SEMARNAT and the National Institute for Indigenous Peoples also
produced studies reaffirming this decision given the potential social, cultural, spiritual and

human rights impacts that would result.?

Having lost all of its permits to operate, the company is now focused on winning as much money
as it can through arbitration. In June, 2024, Almaden filed an ISDS claim against Mexico.¥’
Almaden’s ISDS claim, originally for US$200 million, is one of the first brought under the
CPTPP. However, it recently updated the amount to US$2.68 billion “to reflect movements in
precious metal prices, interest rates, and other factors since the Claimant’s Memorial filing in
March, 2025.”% Since the ISDS was filed, gold prices have risen from about US$2,300 to over
$4,000 per ounce.

In addition, as a junior mining company with no operating income of its own, Almaden has
entered into a litigation funding agreement for up to US$9.5 million dollars with an unnamed
funder in order to cover its litigation costs.® This is an increasingly common way for companies

to reduce their own risk, while the costs are born by affected people and taxpayers.
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Case Study #7: Backdoor pressure against Alberta’s
coal mining moratorium

“Grassy Mountain is one of the imminently looming projects in an extremely
sensitive area at the headwaters of the Oldman River that provides drinking water
for 200,000 people and is the thin edge of the wedge for a larger plan to allow much
more coal mining” on the Eastern Slopes of Alberta’s Rocky Mountains.*

— Water Not Coal

Albertans across the political spectrum are concerned about what the Grassy Mountain
metallurgical coal project would mean for their water supply should it go ahead. This includes
urban and rural populations, some First Nations, as well as environmentalists, ranchers, and

farmers.’! The project proponent is Northback Holdings, which is owned in turn by Riversdale

Resources Pty and Hancock Prospecting Pty, backed by Australian billionaire Gina Rinehart.

A joint federal-provincial review turned down this project in 2021, finding that it would likely
cause significant environmental harm, including damage to waterways and a threatened fish
species. Furthermore, a 2022 moratorium on new coal exploration and development on the
Eastern Slopes should have prevented the company from moving forward.” In 2023, however,

the Alberta Energy Regulator exempted the Grassy Mountain project from the moratorium.”

Nonetheless, the company tried to appeal the Joint Panel Review decision up to the Supreme
Court of Canada, which eventually declined to hear its case in October 2025.* Meanwhile,
Northback brought a damages claim in Alberta in mid-2024, as did a number of other coal firms
affected by the 2022 moratorium, These claims have cost the province millions of dollars.”® Later
that same year, the Australian parent firms filed a CADS$2 billion dollar ISDS claim against
Canada under the CPTPP.

Within a month of Hancock Prospecting and Riversdale filing their Notice of Arbitration on
December 23, 2024, the 2022 moratorium was lifted. Premier Danielle Smith reportedly made
this decision to spare Albertan taxpayers from the cost of the damages claims.* But, flying under
the radar at the time, the ISDS case may have also cast a regulatory chill.”” The notice of intent
and notice of arbitration in this case only became public in early 2026, after Dr. Kyla Tienhaara
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at Queen’s University filed an access to information request to obtain them and shared them with

a journalist.”

In May 2025, Northback's proposal for additional exploratory drilling on the Grassy Mountain
property received approval from the Alberta Energy Regulator.”” Meanwhile, a citizen initiative
petition, Water Not Coal, gained broad support from across the province for a permanent ban on
all coal exploration and mining activities in the Eastern Slopes of Alberta’s Rocky Mountains.
Elections Alberta, however, turned it down in June 2026.!%° The company is reportedly preparing

to present a new project proposal by late 2026.!%!

Instead of ensuring that decisions over clean water and public health are safeguarded within the
scope of processes subject to democratic control with the potential to value the unique social,
ecological and economic needs at stake, these are trumped by a biased arbitration system that is
only obliged to assess the perceived rights of a billionaire investor.

A Call to Action Against Canadian Corporate Bullying 22




A Call to Action in Canada to Stop ISDS

Despite growing global controversy over ISDS, including from the UN’s Intergovernmental Panel
on Climate Change'® and others,'® that ISDS is an obstacle to climate action, environmental
justice, respect for Indigenous self-determination, corporate accountability and the public
interest, the Canadian government has remained a strong proponent. This is reflective of how
Canadian foreign policy prioritizes the profits of Canadian-domiciled investors over the rights
of affected peoples. It is also a way that Canada subjects its own domestic policy to corporate
influence. But it doesn’t need to be this way.

‘When NAFTA was renegotiated and coined CUSMA in 2020, then Foreign Affairs Minister,
Chrystia Freeland, celebrated the elimination of ISDS between Canada and its treaty partners in
the North American agreement. “In removing it, we have strengthened our government'’s right to

regulate in the public interest, to protect public health and the environment,” she stated.!%

At the same time, however, Canada turned down the opportunity to sign side letters that would
avoid ISDS claims with signatory states to the CPTPP such as Australia and New Zealand. Both
countries had expressed openness in doing so.!% If Canada had agreed to this, the current $2
billion dollar claim from Riversdale Resources and Hancock Prospecting over Grassy Mountain
could have been avoided.

Canada can still take steps to stop ISDS:

*  Members of Parliament should refuse to ratify implementing legislation in the House of
Commons and Senate for the recently signed Free Trade Agreement with Ecuador.

* Terminate Bilateral Investment Treaties (called Foreign Investment Promotion and Protection
Agreements or FIPAs in Canada) containing ISDS in such a way as to neutralize “sunset

clauses” that allow agreements to remain in effect after termination.

» Sign side letters to avoid ISDS claims or negotiate to remove investment chapters from Free
Trade Agreements and multilateral agreements like the CPTPP.

»  Commit to not sign any future agreements, laws or contracts that include ISDS.

*  Support a future multilateral treaty for a just transition away from fossil fuels with provisions
to end ISDS.
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Canadian organizations should also strengthen solidarity with affected communities,
environmental, trade justice, labour and faith-based organizations and governments that are
standing up to the investor protection system and where specific ISDS claims have arisen.
Solidarity is especially needed where ISDS claims are filed in reaction to measures to protect
people and the environment from the harms of Canadian investments. Canadian unions, civil
society organizations and grassroots networks can look to their past solidarity work in the case
of Pacific Rim v. El Salvador for some lessons.!%

Case Study #8: El Salvador’s Water is Worth More than Gold

In 2009, Canadian mining company Pacific Rim Cayman (acquired in 2013 by OceanaGold)
brought an ISDS claim against El Salvador for not granting it a permit to operate a gold mine,
despite never having met the regulatory requirements. This claim gave rise to a local, national

and international campaign in which Canadian environmental, faith and labour organizations

and solidarity networks played a key role.

Communities and organizations in
the department of Cabanas opposed
to the El Dorado gold project built a
strong campaign in collaboration
with the National Roundtable
against Metallic Mining (known as
La Mesa) and the International
Allies against Metal Mining in El
Salvador, which included a number

of Canadian organizations and

grassroots networks. They

Kangaroo court demo against ISDS claim and in solidarity with organized together for the seven

Salvadorans, Toronto; Credit: Mining Injustice Solidarity Network L.
(MISN) years that the arbitration lasted.

They kept the case in the media and
focused attention on the Salvadoran slogan ‘“Water is worth more than gold,” grounded on
evidence of the risks from mining in a small country largely dependent on a single watershed.
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Salvadoran organizations also gained the support of high-level government officials. The
Ministry of Economy ensured transparency during the arbitration process, publishing related
documentation on its website. This allowed the coalition to openly challenge the company’s
falsehoods, misrepresentations and distortions — in particular, that it had never complied
with the mining law in order to obtain an environmental permit to open a gold mine. Open
communication with the state’s legal defense team, represented by U.S. law firm Foley Hoag,
was also important throughout the arbitration.!?’

A host of other key alliances were built, including with cattle ranchers and national oligarchy, as
well as leadership of the Catholic Church, who sympathized with concerns about the impacts
of industrial gold mining on the country’s water resources, specifically the Lempa River. In
addition, the campaign emphasized the intersection of Salvadoran’s defense of water with the

unjust ISDS system, which helped globalize the campaign with a broad range of organizations.

In the end, the company lost its case. Notably, as long as the
arbitration lasted, El Salvador’s legislature did not respond to
the call from the social movement for a mining prohibition, to
avoid giving the impression that the Salvadoran government
was biased against mining and thereby put the arbitration at
risk, a sort of chill effect. Once concluded, the national
movement, with support from allies, doubled-down and,

within six months, a historic ban on metal mining passed.'®

It is important to underscore, however, that the state never
wins in such one-sided arbitration and that this process did
include terrible losses. During these seven years, four
community activists were murdered and others threatened,

and tremendous energy and resources were expended by
Protest in Toronto in solidarity with  the government’s legal defense team, movement organizations
Salvadorans, 2016, Credit: Mining 4 .. defend th |

Injustice Solidarity Network (MISN) and communities to defend themselves.

Overall, this struggle provides important lessons for solidarity building with affected people
standing up to specific ISDS cases, including the value of organizing work centered on people’s

struggle, transparency and discrediting false company claims, an open channel of communication
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with the state’s legal defense team, and developing a broad range of allies. In El Salvador, however,
the country has taken a sharp right-wing turn like many others in Latin America. In late 2024,
Nayib Bukele’s administration reversed the mining ban. He has also been criminalizing water
defenders, clamping down on civil society organizations, seriously jeopardizing human and civil
rights, and the rule of law.!%
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Amount | Amount

Year Case Inlstru:1 (;nt Claimed | Granted
nvoke (USD M) | (USD M)
Decided in Arts, Ordered

2002 Thunderbird NAFTA favour of entertainment & 100.0 to pay
state recreation state 1.3

Total known pending & awarded 3,280.0 47.0

Decided in Ordered
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Total known pending & awarded
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Total known pending & awarded
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Sources: UN Conference on Trade & Development (UNCTAD) Investment Dispute Settlement Navigator, ICSID data

base, IAReporter, investor publications, government records and news reports.
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